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promulgate their opinions concering it. Indirectly,
also, his conduct may come under review in either

|

res | branch of the Legislature, or in the Senate when act- !
were received from the President of the United ' ing in its Executive capacity, and so far as the Exec-

only room for one inference; and that is, that the in-
tent was unlawful and corrupt. Besides, the resclu-
tion not only contains no mitigation or suggestion,
but on the contrary, it holde up the act complained

States, by Mr. Doxeusox, his Private Secretary; | utive or Legislative proceedings of these bodies may ' of, as justly obnoxious to censure and reprobation;

among them the following

PROTEST:
To the Senale of the United States:

It appears by the published journals of the Scnate,
that on the 26th of December last, a resolution was
offered by a member of the Secnate, which, after a
protracted debate, was, on the 23th day of March
last, modiiied by the mover, and passed by the votes
of 26 Senators out of 46,* who were present and
voted, in the following words, viz:

“Resonvep, Thatthe President, in the late Exrc-

require it, it may be examined by them. These are
believed to be the proper and only modes, in which
i the President of the United States is to be held ac-
countahle for his official eonduct.

tand thus as distinctly stamps it with impurity of mo-
| tive, as i’ the strongest epithets had been used.

‘T'he President of the United States, therefore, has

been, by a majority of his constitutional triers, ac-

(NO. 16.

‘ There is no more settled axiom in that govern- | settled 1mprovements in jurisprudence, so pro-
mentwhence we derived the model of this part | perly the boast of free countries in modern Himes
'int' our constitution than that ‘fl[lc 'l ©ords cannot im- | And is not teo much to say, of the whole of these
i prach any to themselves,"nor join in the accusation, proceedings, that if they shall be approved and sus-
because they are judges.” Independently of the ‘ tained by an intelligent People, then will that groay
' gencral reasons on which this rule is founded, its | contest with arbitrary power, which had estub-
| propriety and importance are greatly increased by | lished in statutes, in bills of rights, in sacred clar-

the nature ol the impeaching power. The power | ters, and in constitutions of Government the right

. . . R . % = G = - . . . - 5. i 4. s . . .
‘Tested by these principles, the resolution of the |cused and found guiity of an impeachabie offence; | of arraigning the high officers of 1he Government, lof every citizen, 1o a notice before trinl, to a hear.
p ’ 1= 3 1 1) - ] = = ) ] ]

. Senate is wholly unauthorized by the constitution,
'and in derogation of its entire spirit. It assumes
. may, for the purpose of a public censure, and without
‘any view to legislation or impeachment, take up,con-
' sider, and decide upon, the official acts of the Exee-
‘utive. But in no part of the constitution is the Pre-

that a single branch of' the Legislative Department |

| but in no part of this proceeding have the directions
' of the constitution been observed.

The impeachment, instead of being preferred and
prosecuted by the House of Representatives, origi-
pated in the Senate, and was prosecuted without the
aid or concurrencc of the other House. The oath or
aflirmation presecribed by the constitution, was not

cutive proceedings in relation to the public revewue, ' sident subjected to any such responsibility; and in no | taken by the Senators; the Chief Justice did not

has assumed upon himself authorily and power not part of the instrument is any such power conferred | preside;

conferved by the constitution and laws, bul iz dero-
gation of both.”

~on either branch of the Legislature.
i The justice of these conclusions will be illustrated

nonoticeof the charge wasgiventotheaccus-
‘ed, and no opportunity afforded him to respond to
' the accusation, to meet his accusers face to face. to

Having had the honor, through the voluntary'and confirmed by a brief analysis of the powers of | cross examine the witnesses, to procure counteract-

enfirages of the American people, to fill the office of
President of the United States during the period

‘the Senate, and a comparison of their recent pro-
ceedings with those powers.

which may be presumed to have been referred to in' The high functions assigned by the constitution
this resolution, it is sufficiently evident that the to the Senate,are in their nature either Legislative,
censure it inflicts was intended for mysell. Without ' Executive, or Judicial. It is only in the exercise of
notice, unheard and untried, I thus find myself itsJudicial powers, when sitting as a Court for the
charged on the records of the Senate, and in a form  trial of impeachments, that the Senate is expressly
hitherto unknown in our history, with the high crime ' authorized and necessarily required to consider and
of violating the laws and constitution of my country. decide upon the conduct of the President, or any oth-

It can seldoin be necessary for any Department of er public officer. Indirectly, however, as has alrea-
the Government, when assailed in conversation, or  dy been suggested, it may frequently be called on to
debate, or by the strictures of the press or of popu- perform th_at ofﬁce. Cases may ocecu r.iu Lh_e course
jar assemblies, to step out of its ordinary path for the of its I.cg;_sla_m'e or Executive proccedmgs._m “’l!if‘ll
purpose of vindicating its conduct, or of pointing out it may be indispensable to the proper exercise of its
any irregularity or injustice in the manner of the at- powers, that it shonld inquire into, and decnde.upcn
tack. l;ut when the chicf‘ Executive .}Iagi&[r{ltc ib', 'the conduct of the l’rcSl‘de"t or qt.he_r puhlllc Oﬂll'cr5;
by one of the most important branches of’ the Gov- and in every such case, its constitutional ‘nght to do
ernment, in its efficial eapacity, in a public manner, 'so is cheerfully conceded. But to guLimn;c th_o Ne-
und by its recorded gentence, but without precedent, | nate to enter upon such a task in its Legislative or
coapetent authority, or just cause, declared guilty of ' Executive capacity, the inquiry must actually grow
a breach of the laws and constitution, it is duc to his ' out of and tend to some Legislative or Executive ac-
station, to public opinion, and to a proper self-res- ' tion; and-the decision, when expressed, must take the

pect, that the officer thus denounced should prowptly
cxpose the wrong which has been done.

In the present case, moreover, there is evena
stronger necessity for such a vindication. By anex-
press provision of the constitution, before the Presi-
dent of the United States can enter on the execation
of his office, he is required to take anoath or aflirmna-
tion in the following words:

I do solemnly swear (or affirm) that I will faitle-

Sfully execule the office of President of the United
States; and will, to the best of my alility, preserve,
prolect, and defend, the constitution of the Urnited
States.”’

The duty of defending, so far as in him lies, the:
integrity of the constitution, would indeed have re--
sulted from the very nature of his office; but by thus

expressing it intheofficial oath or affirmation, which,

in this respect, differs from that of every other func- |
tionary, the founders of our Republic have attested |

their sense of its importance, and have given to it a
peculiar solemnity aund force.
formance of this duty by the oath I have taken, by

the strongest obligations of gratitude to the Ameri- |
can people, and by the ties which unite my every |

earthly interest with the welfare and glory of my

country; and perfectly convinced that the discussion |
and passage of the abovementioned resolntion were |
not only unauthorized by the constitution, but in ma-

ny respects repugnant to its provisions and subvers- | g0 in the conduct which it charges upon the Pre- |

ve of the rights secured by it to other co-ordinate de- | ' in the present case, alasting record of conviction has .
3 ghts 3 ¥ : = le-

partments, 1 deem it an imperative duty to maintain

the supremacy of that sacred instrument, and the im-
munities of the department entrusted to iny care, by

all means consistent with my own lawful powers, !

with the rights of others, and with the genius of our
civil institutions. Vo this end, 1 have caused this,
wny solemn prolest againet the aforesaid proceedings,
to be placed on the files of the Executive Depart-
ment, and to be transmitted to the Senate.

It 1s alike due to the subject, the Senate, and the
. people, that the viewswhich 1 have taken of the
proceedings referred to, and which compel me to re-
gard them in the light that has been mentioned,
should be exhibited at length, and with the freedom

and firmness which are required by an occasion so '

unprecedented and peculiar.

Under the constitution of the United States, the
powers and functions of the various departments of
the Federal Government, and their responsibilities

for violation or neglect of duty, are clearly defined, '
The Legislative |

or result by necessary inference.
power, subject to the qualified negative of the Presi-
dent, is vested in the Congress of the United States,
composed of the Senate and House of Representa-
tives. The Executive power is vested exclusively
in the President, except that in the conclusion of

treaties and in certain appointments to office, he is
-to act with the advice and consent of the Senate.— |

The Judicial power is vested exclusively in the
Supreme and other Courts of the United States, ex-
cept in cases of impeachment, for which purpose the

accusatory power is vested in the House of Repre- |

eentatives, and that of hearing and determining, in
the Senate. But although for the special purposes
which have been mentioned, there is an occasional
mtermixture of the powers of the difforent depart-
ments, yet with these exceptions, each of the three
great departments is independent of the others in its
sphere of action; and when it deviates from that
sphere, is not responsible to the others, further than
is expressly made g0 in the comstitution. In every
other respect, each of them is the coequal of the oth-
er two, and all are the servants of the Anerican peo-
ple. without power or right to control or censure
cach other in the service of their common superior,
save only in the manner and to the degree which
that superior has preseribed.

The responsibilities of the President are numer-
ous and weighty. 1le is liable to impeachment for
high crimes and misdemeanors, and on due convic-
tion, to removal from office, and perpetual disqualifi-
cation; and notwithstanding such conviction, he may
also be indicted and punished according to law. ile
is liable to the private action of any party who may
have been injured by his illegal mandates or instruc-
tions, in the same manner and to the same extent as
the humblest functionary. In addition tothe respon-
sibilities which may thus be enforced by impeach-
ment, criminal prosecution, or suit at law, he is also
accountable at the bar of public opinion, for every act
of his administration. Subect oalv to the restr;liuts
of Truth and Justice, the f!ree pccfple of the I'nited
Ntates have the undoubted right, as individuals or
collectively, oraily or in writing, at such times. and

in such language and form as they may think proper, ‘

to discuss his official conduct, and to express and

*Yeas.—Messrs. Bibb, Black, Calhoun. Clay,
Clayton, Ewing, Frelinghuysen, Kent, Kniglt,
Leigh, Mangum, Naudain, Poindexter, Porter,
Prentiss, Preston, Robbins, Silsbee, Smith, South-
ard, Sprague, Swift, Tomlinson, Tyler, Waggaman,
Webster—26.

Nays—DMessrs. Benton, Brown, Forsyth. Grun-

dy, Hendricks, Hill, Kane, King, of Ala., King, of

Ga., Linn, McKean, Moore, Morrie, Robbinson,
Shepley, Tallmadge, Tipton, White,
Wright—20,

Boand to the per-!

{brinof some appropriate Legislative or FExecutive act.
,  The resolution in question, was introduced, dis-
‘cussed and passed, not as a joint, but as a separate

resolution. It asserts no Legislative power; propos-
(es no Legislative action; and neither possesses the
form nor any of the attributes of a Legislative mea-
isure. It does not appear to have been entertained or
| passed, with any view or expectation of 1ts issuing
‘ina law orjoint resolution, or in the repeal ofany law
| or joint resolution, or in any other Legisiative action.
| Whilst wanting both the form and substance of a
legislative measure, it is equally manifest, that the
| resolution was not justified by any of the Iixecutive
' powers conferred on the Senate. These powers re-
‘late exclusively to the consideration of treaties and
. nominations to office; and they are exercised in secret
eession, and with closed doors. This resolution
does not apply toany treaty or nomination, and was
passed in a public session.

Nor does this proceeding in any way belong to
that class of incidental resolutions which relate to the
officers of the Senate, to their chamber; and other
‘appurtenances, or to subjects of order, and other mat-
ters of the like nature—in all which either House
may lawfully proceed, without any co-operation with
' the other, or with the President.

On the contrary, the whole phiraseology and sense
'of the resolution seems to be judicial. Its essence,
true character, and only practical effect, are to be

sident, and in the judgment which it pronounces on
that conduct. T'he resolution, therefore, thouch dis-
‘cussed and adopted by the Senate in its Legislative
capacity, is, initsoffice, and in all its characteristics,
essentially judicial.

' That the Senate possesses a high Judicial power,
| and that instances may oceur in which the President

of the United States will be amenable to it, is unde- |

Iniahlo. But under the provisions of the constitu-
‘tion, it would seem to be equally plain that neither
' the President nor any other officer can be rightfully
| subjected to the operation of the Judicial power of
the Senate, except in the cases and under the forms
| preseribed by the constitution.
The constitution declares that *‘the President,
' Vice President, and all civil officers of the United
| States, shall be removed from office on impeachment
‘for and conviction of treason, bribery, or other high
crimes and misdemeanors'—that the House of Rep-
resentatives ““shall have the sole power of impeach-
ment'—that the Senate “‘shail have the sole power
to try all impeachments;” that ““whensitting for that
i purpose they shall be on oath or afiirmation”—that
i “when the President of the United States is tried,
the Chief Justice shall preside”—that “no person
shall be convicted without the concurrence of two-
thirds of the members present™—and that ““judginent
shall not extend further than to removal from office,
 and disqualification to hold any oflice of honor, trust,
or profit, under the United States.”

Etimt in certain proceedings relating to the public
'revenue, the President has usurped authority and
power not conferred upon him by the constitution and
laws, and that in doing g0 he vielated both. Any
'such act constitutes a hizh erime—one of the high-

‘est, indeed, which the President can commit—a

'erime which justly exposes him to impeachinent by |

i the House of Representatives, and upon due convic-
'tion, to removal from office, and to the complete and
immutable disfranchisement prescribed by the Con-
 stitution.
The resolution, then, was in substance an impeach-
'ment of the President; and in its passage, amounts
to a declaration by a majority of the Senate, that he
|is guilty of an inpeachable offence. As such, it is
\spread upon the journals of the Senate—published to
| the nation and to the world—made part of our endur-
ling archives—and incorporated in the history of
'the age. T'he punishment of removal from office
i and future disqualification, does not, it is true, follow
this decision: nor would it have followed the like de-
'cision, if the regular forms of proceeding had been
pursued, because the requisite number did not con-
cur in the resuit. But the moral influence of a sol-
ema declaration, by a majority of the Senate, that
the accused is guilty of the offence charged upon him,
Las been as eilectually secured, as if the like decla-
ration had been made upon an impeachment expres-
sed in the same terms. Indeed, a greater practical
-effect has been gained, because the votes ,tzlven for
.the resolution, though not sufficient to authorize a
Judgment ol guilty on an impeachment, were numer-
ous enongli to carry that resolution.
That the resolution does not expressly alleze the
‘assumption of power and authority, which it con-
demns, was intentional and corrupt, is no answer to
‘the preceding view of its character and effect. The
‘act thus condemned, necessarily implies volition
.and design in the individual to whom it i8 imputed,
'and being unlawful in its character, the legal conclu-
-Slon is, that it was prompted by improper motives,
-and committed with an unlawful intent. The
charge is not of a mistake in the exercise of supposed
powers, but of the assumption of powers not con-
‘ferred by the constitution and laws, but in dero-
~gation of both, and nothing is suggested to ex-

tabsence of any such excuse, or palliation, there is

The resolution above quoted, charges in substance | P R A e e
| 1 . C ! - 7 y » . . |
i & =Y have happened that whilst one Scnator believed |

. ing testimony, or to be heard in his defenee. 'The
{ sate-guards and formalities which the constitution
| has connected with the pewer of impeachment, were
i doubtless supposed by the framers of that instrument,
. to be essential to the protection of the public ser-
'vant, to the attainment of justice, and to the order,
impartiality, and dignity ol the procedure. I'hese
' sale-gnards and formalities were not only practically
disregarded, in the commencement and conduct of
- these proceedings, but in the result, I find myself
jconvicted by less than two-thirds of the wembers
present, of an impeachable offence.
In vain may it be alleged in defence of this pro-
cecding, that the forin of the resolution is not an im-
peachment, or of a judgment thereupon; that the
. punishment preseribed in the constitution, does not
follow its adoption, or in that case, no impeachment
is to be expected from the House of Representatives,
It is because it did not assume the form of an im-
' peachment, that it is more palpably repugnant to the
constitution; for it 1s through that form only that the
 President is judicially responsible to the Senate; and
though neither removal from otlice nor future i
qualification ensues, yet it is not to be presumed,
that the framers of the constitution considered either
or both of those results, as constituting the whole
of the punishment they prescribed.
of guilly by the highest tribunal in the Union; the

~ -

before a tribunal whose sentence may expel them | ing before convietion and to an impartial tribunal
from their seats and brand them as infamous, is}ti‘-rdr‘ciding on the charge, have been waged invain
eminently a popular remedy—a remedy designed | I the resolution had been left in itsoriginal form,
.to be employed for the protection of private right (itis not to be presumed that it could ever have re-
and public liberty, against the abuses of injustice | ceived the assent of a majority of the Senate, for
and the encroachments of arbitrary power. But ' the acts therein specified as violations of the eon-
the framers of the constitution were also undoubt- ! stitution and liws were clearly within the limits
edly aware, that this formidable instrument had ! of the Exccutive suthority.  Theyare the “dismis-
been, and might be abused: and that from its very “sing the late Seeretary of the "I'reasury, becanuso
nature, an impeasciunent for higherimes and misde- ' “he would not, contrary to his sense of lis own du-
meanars, whatever might be its result, would inmost | “ty, remove the money of the U. States in deposite
cases be accompanied by o much of dishonor | “with the Bank of the U. Suates snd its branches,

rand reproach, solicitude and sulicring, as to make

the power of preferring it, ene ol the highest |
It was duec to both

‘solemnity and importance.
these econsiderations, that the impeaching power
should be lodged in the hands of these who, from

the mode of theirelection and the tenure of their

ofiicea would most 2aceuratel express the popa-
lar will, and «t the same time be most directly and
specdily amenable to the People. The theory of
theso wise and benignant intentions is, in the pre-

sent case, cficetally defeated by the proceedings

of the Senate,  "The members of that body repre-
sent, not the people, but the States; and though
they are undoubtedly responsible to the States,
yet, from their extended term of service, the ef-
fect of that rosponsibility, during the whole pe-
riod of that tern, must very much depend upon
their own impressions of its obligatory force.
When a body, thua constituted expresses, before
hand, its opinioa ina particular case, and thus in-
direcily invites a prosecution, it not only assumes

-

‘a power intended for wise reasons to be confined

stigma it would inflict on the offender, his familyand

! fame; and the perpetual record on the journal, hand-

“ing down to future generations the story of his dis-

grace, were doubtless regarded by them as the bitter-

| est portions, if pot the very essence of that punish-'

i ment. So far, therefore, as some of its mnost materi-
al parts are concerned, the passage, recording, and
' promulgation of the resolution, ure an attempt to
bring them on the President, in a2 manner unauthor-
cized by the constitution, To shield him and other
officers who are liable to impeachment, from conse-

o :
g . : ! s, U stie we latter lrom e . -
I'he judginent | to others, but it shiields the latter from that exelu

sive and personal responsibility under which it

was intended to be excrcised, and reverses the

whole scheme of this part of the constitution.
Such would be some of the objections to this

procedure, even il it were admitted that there is

quences so momentous, except when really merited |

by official delingquencies, the constitution lhias most
carefully guarded the whole process of impeachment,
v A majority of the House of Representatives, must
: think the officer guilty, before he can be charged.
| ‘Cwo-thirds of the senate must pronounce him guilty
{ or he is deewmed to be innocent. Forty-six Senators
! appearby the journal tohave been present when the
i vote on the resolution was taken. 1f, atter all the co-
| iemnities o’ an impeschment, 30of those senators had
voted thatthe President wasguilty, yet would he have
been acquitted; but by the mode of procceding adopted

. been entered up by the votes of twenty-six Senators,
, without an impeachment or trial; whilst the consti-
tution expressly declares that to the entry of such a
Judgment, an accusation by the House of Representa-
| tives, a trial by the Senate, and a concurrence of two-
thirds in the vote of guilty, shall be indensable pre-
requisites.

Wiether or not an iwpeachment was to be ex-
peeted from the House of Representatives, was a
point on which the Senate had no constitutional
right to speculate, and in respect to which, even

aws™

violated.

bad it possessed the spirit of’ propheey, its antici-
pations would have furnished no just grounds for .

thia procedure.  Admitting that there was reason
"to believe that a violation of the constitntion and
lnws had heen actually committed by the Presi-
~dent, stiil it was the duty of the Senate, as his
'sole constitutional judges, to wait foran impeach-

‘and eertainty of our public annals.

‘ment until the other House should think proper

to prefer it. ‘I'he members of the Senate could

have no right to infer that no impeaclinent was in- |

tended. On the contrary, every legal and ra-
tional presnmption on their part ought to  have
been, that if there was good reason to believe him
' guilty of an impeachable offence, the IHouse of
Representatives would perform its cerstitutional

 duty, by arraigning the oflender before the justice

of his country.

~and honor of the Representatives of the People.
But suppose the suspicion thus implied were ac-

The contrary presmnption would |
Y1 L ‘ane Nenator to

'that some particular act embraced in the resolu- |

tually entertained, and for good cause, how can .

it justify the assumption by the Senate of powers
not conferred by the constitution?
It is only necessary to look at the condition in

which the Senate and the President have been!

'deemed that very act both constiiutional and ex-!

\
i

placed by this proceeding, to perccive its utter!

incompatability with the provisions and the spirit
'of the constitution, and with the plainest dictates
of humanity and justice.

If the House of Representatives shall be of opin-
ion that there is just ground for the censure pro-
nounced upon the President, then will it be the

‘ticularact, included within the general terms, the

solemn duty of that llouse to prefer the proper

accusation, and to cause him to be brougit to
trial by the constitutional tribunal.
condition would he find that tribunal? A majori-
ty of its members have already considered the

case, and bave not only formed but expressed a'
It is the

deliberate judgment upon its merits.
policy of our benign system of jurisprudence, to

~secure in all criminal proceedings, and even in .

the most trivial litigations, a fair, unprejudiced and
impartial trial.  And surely it cannotbe less imn-
portant that sach a trial should be secured to the
highest officer of the Government.

The constitution makes the House of Represen-

tatives the exclusive judzes in the first instance,
of the question whether the president has commit-
ted an impeachable offence. A majority of the
Sunal_c whose interference with this preliminary
.Yuestion, has, for the best of all reasons been
 Studiously excluded, anticipate the action of the
House of Representatives, assume not only the
.funmwn which belongs exclusively to that body,
but convert themselvas into accusers, witnesses,
. counsel, and judges, and prejudge the whole case.
' Thus presenting the appalling spectacle, in a free

 state, of judges going through a labored prepa- '

| ration for an impartial hearing and decision by a

Wilkins, ' cuse or palliate the turpitude of the act. In the! previous ex parte investigation and sentence again:t; form of the resolution, is in perfect keeping with‘1

\ the supposed offender

But in what |

just ground for itmputing to the President the ofien-
ces charged in the resolution.  Bat if] on the oth-
er hand, the Iouse of Representatives shall be
of opinion that there is no reason for charging
them upon him, and shall therefore deem it im-
proper to prefer an impeachiment, then will the
violation of privilege, as it rezpee’s that louse,
of justice as it regards the President, and of the
constitution, as itrelates to both, be ouly the more
conspicuous and impressive.

The constitutional mode of precedure on an im-
peachment has not ouly been wholly disregard-
ed, but some of the first principles of natural rigin |
and enlightened jurisprudence, have been violated
in the very furm of the resolution. It carefully
abstains from avering in whick of “the late pro-
“eredings in relation to the public revenue, the
“President has assumed upon himself authority ana
“power not conlerred by the constilution and
It careflully abstains from specilying what
lavs or what parts of the constitution have been
Why was not the certainty of the of-
fence—*the nature and cause of ithe accusation™
—sct out in tho manner required in the consti-
tution, before even the humblest individual for
the smaullest erime, can be exposed to condem- |
nation? Such a specification was due to the |
accused, that he might direct Lis dofence to the
real points of attack; to the pcople that they!
might clearly understand in what particulars their
institutions had been violated; and to the truth
As the re-
cord now stands, whilst the resolution plainly |
cliarges upon the President at least one set of |
usarpation in “the late Executive proceedings in
relation to the public revenue,” and is so framed |
that those Senators who believed that one such act, !
and only one, had been committed, could assent
to it; its language is yet broad enough te include |
sever:l such acts; and so it may have been |
regirded by some of those whovoted forit. But |
though the accusation is thus comprehensive in the |
censures it implies, there is no such certainiy of |
time, place, or eircumstance, as to exhibit the var- |
ticular conclusion of factor law which induced any |
vote for it. And it may well

tien, was an arbitrary and unconstitutional assump- |
tion vi power, others of the majority may have |
pedient, or if not expedient, yet still within the
pale of the constitution. And thus a majority of
the Senators may have been enabled 1o concur, in |
a vagne and undefined accusation, that the Presi- |
dent, in the course of the late Executive proceed- |
ings, in relation to the public revenue,” had viola- |
ted the constitution and laws; whilst, if a sepa-
rate vote had been taken in respect to each par-

1]

accusers of the President might, on any such vote,
have been found in the minonty. -

Still further to exemplify this feature of the

“in conformity with the President’s opinion; and
“appointiug his successor to eflect such removal,
“which has been done.” But as no other speci
fication has been substituted, and as these were thoe
“Executive proceedings in relation to the public
“revenue,” principally refurred to in the course
of tlie discussion, they will doubtless be gener
ally regarded as the 2cts intended to be denounced
as *an assumption of authority aml power not con
“ferred by the constitation or liws, butin deroga-
tion of both™ It is therefire due to the oces
sion that a condensed summary of the views of
the Executive in respect to them, should be here
exhibited.

By the constitution, “the Exccutive power is
vested in the President of the United States™
Ameng the duties imposod upon him, and which
he is sworn to perform, is that of “1aking eare that
the laws be faithfuly excemted.”  Being thus
made responsible for the entire action of the Ex-
ecutive Department, it was Lut reasonable that
the power of appointing, oversecing, and contro!
ing those who execule the lhws—a power in its
nature exceutive—should remain in s hands. It
i%, therefore, not only his right, but the constitu-
tion mukes it Lis duty, to “nominate, and by and
with the advice and consent of the Senate appoint,”
all “oflicers of' the United States whose appoint
ments are not in the constitution otherwise provi-
ded for,” with a proviso that the appointment of in-
{erior oflicers may be vested in the President slone,
in the Courts of Justice, or in the lleads of De-
pPartments.

The Exceutive power vosted in the Senale, is
neither that of “nominating™ nor “appointing.”
It is merely a cheek upon the Lxecative power of
appointment. I individuals are proposed for ap.
pointment by the president, by them deemed in-
competent or unworthy, they may withhold their
consent, and the appointment cannot be made.
They clicek the action of the exceutive, but can
not, in relation to those very subjects, act them-
selves, nor direct him. Sclections are siill made
by the President, and the negative given to the
Senatey, withont diminishing his respousibility, fur
nishes an additional gurantee to the country that the
subordinate executive,as well as the judicial offi-
ces, shull be filled with worthy and competent men.

‘The whole executive power being vested in the
President, who is responsible fur its exercise, it is

-3 necessary consequence, that he should have a right

to employ agen's of his own choice to sid him in
the performince of his dutics, and to discharge
them when he is no longer willing to be responsi-
ble fur their acts. In striet accordance with this

principle, the power of removal, which, like that

of appeintment, is an original executive power, is
left unchecked by the constitution in relation to all
exccutive officers, tor whose conduct the Presi-
dent is r:'-::p:msihlt-, while it is taken from him
in relation 1o judicial officers, for whose acts ho
18 not responsible,  In the Government from which
many of the fundamental principles of our system
are derived, the Head of the lixecutive Depart-
ment originally had power to appoint and remove
at will all officers, Executive and Judicial. It was
to take the Judges out of this general power of
removal, and thus make them independent of the
executive, that the tenure of theiroflices was chang-
ed to good behaviour.  Nor is it conceivable, why
they are placed, in our constitution, upon a tenure
diffcrent from that of all other oflicers appoint-
ed by the Fxecutive, unless it be for the same
purpose.

But if'there were any just ground for doubt on
the face of the constitution, whether all executive
officers are removable at the will of the President,
it is obviated by the eotemporancous construction
of the instrument, and the uniform practice under ir.

T'he power of removal was a topie of solemn de-
bate in the Congress of 1789, while organizing the
administrative departments of the government, and
it was finally decided, that the president derived
from the counstitution, the power of removal, o fur
as it regards that department for whose acts he is
responsible.  Although the debate covered the
whole ground ; embracing the Treasury as well as
all other Executive Departments, it arose on a
motion to strike out of the bill to establish a De-
partment of Foreign Affairs, since culled the De-

riment of State, a clause declaring the Secretary

proceeding, it is important to be remarked, thatthe '« be removable from cffice by the President of
-resolution, as originally offered to the Senate, spe- i the United States.” Afier that motion had been
cified, with adequate precision certain acts of the ' decided in the negative, it was perceived that these
President, which it denounced as a violation of ' words did not convey the sense of the House of Re-
the constitution and laws; and that it was not until  presentatives, in relation to the true souree of the
the very close of the debate, and when, perhaps, ' power of removal.  With the avowed object of pre-
it was apprehended that a majority might not sus-' yepting any future inference, that this power
tain the specific accusation contained in it, that ' wag exercised by the President in virtue ofa grant
the resolution was so modificd as to assume i from Congress, when in fact that bedy considered
~present form. A more striking illustration of the | it as derived from the constitution, the words whicl
sounduess and necessity of the mles which forbid had been the subject of debato were struck out,
vague and ndefinite generalities, and require a'gand in lien thercof a clause was inserted in a pro-
reasonable (‘l"'ﬂit;lll_\' in :tuj“di(.:i'dl ﬂ"cgﬂliunﬂ; and vision concp"'i"g the Chief Clerk of the Dfp.ﬂ’
'a more glaring instance of the violation of these | ment, which declared that “*whenever the said prin-
‘rules hus seldom been exhibited. | cipal officer shall be removed from office by the

In this view of the resolution it must certainly | President of tho U. States,or in any o_lhcr case of
be regarded, not as a vindication of any particular vacancy,”the Chief Clerk should, during such va-
provision of the law or the constitution, but sim-| cancy, have charge of the .papers of the office.
e having been made for the express
declaring the sense of Congress, that

. ply as an official rebuke or condeminatory sentence, | This chan
'too gencral and indefinite to be easily repelled,| purpose o r
but ;ct sufliciently precise to bring imz disceredit{ the President dcrived the power of rw:wnl from
i the conduct and motives of the Executive. But|the constitution, the actas it pqﬁcd 18 always
' whatever it may have been intended to accomplish, been considered as a full expression of the sense
it is obvious that the vague, general, and abstract|of the Legislature on this important pait of the
American constitution.
[ Continued on 4tk page |
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| those other departures from first “prineiples and




